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January 5, 2022 
 
Honorable Rohit Chopra, Director 
Consumer Financial Protection Bureau 
1700 G St. NW 
Washington, DC 20552 
 
RE:  Comment Letter – Small Business Lending Data Collection under the ECOA (Regulation B) 
 RIN 3170-AA09 
 
Dear Director Chopra: 

The Ohio Credit Union League (OCUL) represents the collective interests of Ohio’s 237 credit unions and 
their more than three million members. Of those 237 credit unions, 129 are federally-chartered; 62 state-
chartered, federally-insured; and 46 state-chartered, privately-insured, with an average asset size of $172 
million. OCUL appreciates the opportunity to comment on the Consumer Financial Protection Bureau’s 
(CFPB) proposed rule to require lenders to compile, maintain, and submit additional data on credit 
applications by women-owned, minority-owned, and small businesses. 
 
While the original intent of the Dodd-Frank Act was, and remains, noble, this burdensome expansion of the 
data collected is an unnecessary attempt to increase compliance to the detriment of those who are already 
compliant. OCUL fully supports facilitating the enforcement of fair lending laws and enabling communities, 
governmental entities, and creditors to identify business and community development needs and 
opportunities for women-owned, minority-owned, and small businesses, but not in a manner that negatively 
impacts the financial cooperative and its membership. Serving the underserved is the exact mentality of the 
“people helping people” philosophy that drives credit union success today. However, despite credit unions’ 
pro-consumer history, credit unions are being lumped in with nefarious actors through the promulgation of 
overly broad rules, leading to increased compliance costs without material benefit for consumers. OCUL has 
several areas of concern with the proposed rule and respectfully asks that you consider these concerns and 
ultimately exercise your statutory exemption authority to make sure credit unions are not disadvantaged in 
the name of fairness. 
 

I. The elements and thresholds of this rule are unclear and will lead to confusion, 
conflicting federal regulations, and inadvertent noncompliance. 

 
The CFPB’s 900-page proposal is complex and includes several provisions that could have an adverse 
impact on the availability of credit for small business borrowers. In general, the rule applies to any entity 
originating at least twenty-five (25) covered credit transactions to small businesses in the prior two (2) 
calendar years with no exemption based on asset size or other factors. The first area of concern lies in the 
CFPB’s first sentence: who is the “covered financial institution”? While the rule recognizes almost every 
entity tied to the financial services industry, it fails to spell out to whom the onus is on in a situation such as 
a Credit Union Service Organization (CUSO). The rules state CUSOs are considered, but in the event of 
errors or noncompliance, is it the member credit union, or the CUSO itself on the hook? 
 
Secondly, OCUL is deeply concerned with the low threshold of twenty-five (25) covered transactions. This 
de minimis threshold is set to capture almost any covered entity that offers member business lending. Is 
there precedent that small and large financial institutions discriminate at the same or different levels? 
Additionally, at such a low level, does the CFPB have justification for not worrying about fair lending from a 
financial institution that only handles five or ten covered business transactions? This low threshold appears 
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to be a simple data mining effort guised under the name of fairness, and as both the CFPB1 and some 
financial institutions have put it: the Home Mortgage Disclosure Act (HMDA) of business lending. As 
comments submitted by Ohio credit unions will show, this low threshold, along with its anticipated 
extraordinary compliance costs, will put smaller credit unions in a position to either drop member business 
lending or increase the costs to their members. 
 
Thirdly, under this rule, the CFPB is seeking Small Business Administration’s (SBA) approval of an 
alternative small business size standard.2 However, the proposed definition of “small businesses” would look 
to whether the business had $5 million or less in gross annual receipts during the preceding fiscal year. 
There is little apparent logic to this request as the SBA definition is already used not only by credit unions, 
but by all financial services providers as the industry standard. Currently, the SBA definition for small 
business in Finance and Insurance is “a maximum of 1,500 employees (for direct property and casualty 
insurance carriers), and a maximum in average annual receipts ranging from $32.5 million to $38.5 million.”3 
Even more specifically, the SBA provides a credit union specific threshold of less than $550 million in assets.4 
 
This SBA definition is important on its own as the SBA’s mission is already to help differentiate and protect 
small businesses from treatment that may work for large businesses but will not for small businesses. Since 
this mission is already being served, the CFPB’s request to add another federal definition serves only to 
create confusion and inconsistent federal regulation. When credit unions perform routine services, they will 
now be tasked with knowing which definition from which federal agency applies. This ultimately harms credit 
unions’ ability to serve their members. 
 

II. The CFPB lacks evidence of harm to, or abuse of, consumers at a level sufficient to 
justify this expanded data collection; moreover, the disruptive and costly burden to 
credit unions will outweigh the potential benefits to consumers. 

 
Under this expanded rule, covered entities would be required to collect and report twenty-three (23) data 
points to the CFPB. The Dodd-Frank Act currently requires approximately thirteen (13) different data points. 
While many of those data points remain the same, the CFPB has chosen to include several discretionary 
data points.  
 
First, the new data points lack meaningful justification for their inclusion. The new data points include 
application method, application recipient, credit purpose, denial reasons, pricing information, NAICS code, 
number of workers, time in business, and number of principal owners. While some make sense in terms of 
ensuring fair lending, the issue lies with operational, processing, data, and reporting technologies currently 
not capable of collecting and organizing this particular data. Additionally, some of the new data points offer 
little evident benefit. Specifically, to what aid is requiring the NAICS code if financial institutions do not have 
to ask for it, or provide it? What does asking how long a company has been in business or how many 
employees an applicant has provide in the way of fair lending? Adding unnecessary data points results in 
added burden for questionable benefit. 

 
1 12 CFR Part 1002, pg. 6. 
2 SBA Table of Small Business Size Standards: https://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf  
3 A financial institution's assets are determined by averaging the assets reported on its four quarterly financial statements for 

the preceding year. "Assets" for the purposes of this size standard means the assets defined according to the Federal 

Financial Institutions Examination Council 041 call report form for NAICS Codes 522110, 522120, 522190, and 522210 

and the National Credit Union Administration 5300 call report form for NAICS code 522130. 
4 A financial institution's assets are determined by averaging the assets reported on its four quarterly financial statements for 

the preceding year. "Assets" for the purposes of this size standard means the assets defined according to the Federal 

Financial Institutions Examination Council 041 call report form for NAICS Codes 522110, 522120, 522190, and 522210 

and the National Credit Union Administration 5300 call report form for NAICS code 522130. 
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Second, some of these data points will lead to three options: compliance, more discrimination, or falsehoods 
on applications. It is best practice to require the ethnicity and race of the principal owners, but applicants 
should have the right to refuse providing this information. However, this proposed rule creates a jarring 
standard that this information can be collected via visual observations. This caveat suggests that the CFPB 
appreciates consumers, and their private information, may not want to give specific details about themselves, 
but requires it at any cost. Privacy concerns and mistrust are often cited as reasons behind those Americans 
who are financially unbanked or underbanked.5 With personal privacy being a leading reason that individuals 
are losing trust in financial institutions, allowing visual assessments of applicants’ race and ethnicity, in the 
face of an applicant’s own considered refusal, will further damage consumer confidence. This proposed rule 
element is misguided, improper, impractical, and deeply concerning for a business community committed to 
celebrating diversity and working towards meaningful inclusion. 
 
Credit unions are legally bound to serve specific fields of membership and must comply with statutory 
member business lending restrictions. As a result, credit union data collected pursuant to any 1071 rule 
would likely be incomparable with data from other lenders that may legally serve any consumer. The CFPB 
should account for this difference both in the rule’s development and when considering the data it has 
collected post-implementation. 
 
Third, it is not just the data itself that will be a burden, it is the gathering and reporting that will deeply impact 
some credit unions. While credit unions support the goals of Section 1071 and seek to provide all members 
with fair and equitable financial opportunities, we are concerned the proposal’s low thresholds for reporting 
could create unintended consequences due to increased operational costs. These conditions could result in 
fewer market participants, especially among smaller lenders, and reduced access to credit for the nation’s 
small businesses. Additionally, any credit union that can financially absorb these added technological, 
operational, staffing, and compliance costs only has eighteen (18) months from the time of publication to 
achieve full compliance. They are forced to update applications, back-end services, and processes all while 
still reeling from a tight labor market, global pandemic, and economic crisis. The implementation period for 
final rule compliance should be increased to three (3) years. 
 

III. Since there is neither evidence that credit unions are not complying with the Dodd-
Frank Act nor are harming consumers, the CFPB should exercise its direct exemption 
authority. 
 

We strongly encourage you to exercise the statutory exemption authority under Section 1022 of the Dodd-
Frank Act to ensure that rules designed for abusers of consumers do not add new or overly burdensome 
regulatory requirements for credit unions and small banks. 
 
We find that Congress was very clear in the enactment of the Dodd-Frank Act that the CFPB can exempt 
any class of entity from its rulemaking, including credit unions. We implore the CFPB to examine whether 
there is any evidence of harm to or abuse of consumers. If not, you should exercise this authority so that 
credit unions that have been serving consumers safely and affordably can continue to do so efficiently. 
 
What is at stake, is consumers’ continued access to safe and affordable financial services provided by 
cooperative financial institutions. As noted above, the costs of compliance will outweigh any perceived 
benefit to the consumer, and that cost will ultimately be placed upon credit union members. Over the past 
decade, compliance costs have risen, members are losing faith in their personal privacy, and now during a 
global pandemic, people face new challenges to simply make ends meet and take care of their families. 
Credit unions cannot continue to be tasked with a long and ever-growing list of distracting, burdensome, and 

 
5 https://www.fdic.gov/analysis/household-survey/2019report.pdf  
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costly federal regulations and be expected to keep consumer access to products and services inexpensive 
and available. The Credit Union Movement is about “people helping people”, which is not unlike the original 
intent of the Dodd-Frank Act. We are concerned that added regulatory burdens, including those present in 
this proposed rule, will impair the credit union mission of member and community service. 
 
OCUL appreciates the opportunity to comment on this proposed rule. On behalf of Ohio credit unions, and 
their more than 3 million members, we respectfully write in opposition to this rule and request CFPB to 
employ its exemption authority in regard to credit unions. 
 
If you have further questions or would like to discuss OCUL’s comments in more detail, please feel free to 

contact us at (800) 486- 2917. 

Respectfully,  

  
 
 
 
Paul L. Mercer    Sean M. Brown, Esq. 
President    Director, Regulatory Affairs 
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