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August 2, 2022 
 
Federal Trade Commission 
Office of the Secretary, Constitution Center 
400 7th Street SW, 5th Floor, Suite 5610 (Annex B) 
Washington, DC 20024 
  
Re: Comment Letter – Telemarketing Sales Rule – NPRM 

Docket No. 2022-09914  
 
Dear Commission Members,   
 
The Ohio Credit Union League (OCUL) represents the collective interests of Ohio’s 231 credit unions 
and their more than three million members. Of those 231 credit unions, 126 are federally chartered; 
60 state-chartered, federally-insured; and 45 state-chartered, privately-insured, with an average asset 
size of $185 million. OCUL appreciates the opportunity to comment on the Federal Trade Commission 
(FTC) notice or proposed rulemaking (NPRM) relating to telemarketing sales rules. Specifically, the 
NPRM proposes to require telemarketers to maintain additional records of their telemarketing 
transactions and to prohibit misrepresentations and false and misleading statements in Business-to-
Business (B2B) transactions. 
 
Congress empowered the FTC to enact the Telemarketing Act (Act) in response to a growing trend of 
repeated, nuisance, and aggressive sales calls. OCUL appreciates the Act’s intent to protect 
consumers and their privacy by curbing deceptive and abusive telemarketing practices. By providing 
key anti-fraud and data protections for consumers receiving telephone solicitations to purchase goods 
or services, OCUL agrees the Act is necessary and simply cautions against expanded FTC 
rulemaking that may impact legitimate business calls made by member-owned credit unions to their 
members.  
 
The proposed NPRM lacks adequate justification for both the additional record keeping 
requirements, as well as the extended duration of retention.  

 
As prudentially regulated, member-owned financial cooperatives, credit unions already comply with a 
federal and state regulatory framework wrapped around member outreach. Even though Section 310 
of the Telephone Sales Rule (TSR) already requires sellers and telemarketers to maintain specific 
records1 to assist the FTC, as well as state and federal level Attorneys General offices, this NPRM 
seeks to expand recordkeeping requirements.  

 
The current TSR generally requires telemarketers and sellers to keep for a 24-month period records 
of: (1) Any substantially different advertisement, including telemarketing scripts; (2) lists of prize 
recipients, customers, and telemarketing employees directly involved in sales or solicitations; and (3) 
all verifiable authorizations or records of express informed consent or express agreement.2 However, 
the NPRM proposes to extend the requirement up to five (5) years and add an additional number of 
new records to be kept, specifically: 

 
1 16 CRF 310.5 
2 Id. 
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(1) A copy of each unique prerecorded message;  
(2) call detail records of telemarketing campaigns;  
(3) records sufficient to show a seller has an established business relationship with a 
consumer;  
(4) records sufficient to show a consumer is a previous donor to a particular charitable 
organization;  
(5) records of the service providers a telemarketer uses to deliver outbound calls;  
(6) records of a seller or charitable organization's entity-specific do-not-call registries; and  
(7) records of the Commission's DNC Registry that were used to ensure compliance with this 
Rule.3 

 
Most of these new data points would require credit unions to upgrade or source core backend 
systems to capture additional data. With an average asset size of $185 million, Ohio credit unions 
may experience a financial challenge to accommodate additional core infrastructure costs. 
Additionally, core providers often have project pipelines that can create waitlists for various 
customizations and upgrades that can extend beyond a 12-month timeframe. Information technology 
and cyber security are already cited as some of the largest financial strains for credit unions, and this 
NPRM would require a significant expenditure to collect and retain new data points in a constricted 
timeframe.  
 
Moreover, one of the objectives within this NPRM is to aid federal law enforcement agencies by 
driving greater data volume and increasing its accessibility timeframe. Currently, the Financial Crimes 
Enforcement Network (FinCEN) and the Bank Secrecy Act (BSA) requires financial institutions to 
assist federal government agencies in the detection and prevention of money laundering. Specifically, 
the BSA requires financial institutions to keep records of cash purchases, file reports of cash 
transactions exceeding $10,000 (daily aggregate amount), and to report suspicious activity (SARs) 
that might signify money laundering, tax evasion, or other criminal activities.4 Thousands of SARs are 
filed through FinCEN annually, requiring specialized and trained financial institution staff time and 
regulatory enforcement, without any law enforcement activity. Like SARs and BSA reporting, past 
FTC telemarketing proposals yielded similar data collection and retention industry responses. 
Generally, businesses and financial institutions oppose mandatory expanded data collection 
requirements, arguing that imposing such a requirement would be overly burdensome, particularly for 
small businesses, with little law enforcement benefit.  

 
Lastly, additional FTC record retention expectations can misalign with the course of any business 
relationship and interfere with specific state record retention laws. A credit union may call a member 
with whom it has an established business relationship for up to 18 months after their last purchase, 
delivery, or payment—even if the member’s number is on the National Do Not Call Registry.5 When 
does a credit union member business relationship start and stop? Even in the event the FTC is made 
aware of a complaint, federal law enforcement only has so long to bring a case. Generally, the TSR, 
nor Telephone Consumer Protection Act (TCPA), do not specify a statute of limitations. Courts 
currently apply the statute of limitations of the state where the case was filed. This practice arose 
because the TCPA provides “[a] person or entity may, if otherwise permitted by the law or rules of 

 
3 Proposed 16 CFR 310.5, 87 Fed. Reg. at 33693. 
4 https://www.fincen.gov/resources/statutes-and-regulations/bank-secrecy-act 
5 National Do Not Call Registry – Telemarketer. Federal Trade Commission. https://telemarketing. 
donotcall.gov/faq/faqbusiness.aspx  
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court of a State, bring an action in an appropriate court of that State.”6 Further, the state of Ohio’s 
statute of limitations for similar violations is two (2) years.7 Ohio credit unions do not logically have a 
need to preserve records for up to five years when any consumer complaint must be brought forth in a 
shorter timeframe. The record collection and retention requirements proposed in this NPRM exceeds 
any legitimate governmental purpose to justify an expansion with little benefit to member-owned credit 
unions.  
 
It is unclear how this NPRM would apply as the Federal Communications Commission (FCC) 
has yet to provide clarity to its Call Blocking Fourth Report and Order. 

 
The credit union difference is cultivated through genuine connections made with member-owner. 
These connections help homes be built, families to grow, and financial freedom be achieved. Credit 
unions use telemarketing services to connect with membership, offer products and services, and to 
better position themselves to serve people, families, businesses, and communities. However, the 
proposed NPRM logistically complicates the ability for credit unions to proactively work directly with 
their members. 
 
In December 2021, the FCC issued its Order on Reconsideration, Sixth Further Notice of Proposed 
Rulemaking, and Waiver Order which established Session Initiation Protocol (SIP) Code 603 as a 
temporary method for providing notice to a caller that its call has been blocked. Currently, SIP Code 
603 indicates a call has been declined and does not provide specific notice to the caller that the call 
was blocked by analytics. Thus, a caller cannot adequately decipher why the call was blocked. This 
ambiguity has led to a multi-industry coalition to advocate for the establishment of new SIP Codes 607 
and 608 to indicate a call has been blocked by provider analytics or by the end user, respectively. 
Industry has been advocating for development of additional information attached to SIP Code 603 
(sometimes called 603+) as the more economic and rapid option. Until the FCC makes a final 
determination on its Sixth Further Notice of Proposed Rulemaking, and Waiver Order, the FTC cannot 
move forward with this NPRM as proposed due to the likelihood that fines could be assessed against 
a caller that does not know why the calls are being blocked. 
 
Specifically, this NPRM specifies that each violation of the proposed rules will constitute a separate 
violation.8 For a caller who does not know why calls are unanswered, and subsequently keeps 
incomplete and inaccurate records, hefty fines would result. Specifically, section 5(1) of the FTC Act 
specifies a civil penalty of not more than $10,000 for any person that violates a final FTC order; 
section 5(m) of the FTC Act specifies a civil penalty of not more than $10,000 for a violation of FTC 
rules on unfair or deceptive acts or practices; and section 10 of the FTC Act imposes a potential fine 
of between $1,000 and $5,000 (and potential imprisonment of not more than three years) for willful 
neglect or failure to make full, true, and correct entries in records of all facts and transactions 
appertaining to the business of such person, partnership, or corporation.9 
 
The conflicting nature of the FCC’s proposed rules and the current NPRM from the FTC, are 

 
6 What is the Statute of Limitations for TCPA Lawsuits? Donald E. Peterson. July 18, 2017. https://tcpa.mobi 
/blog/tcpa-statute-of-limitations/ (citing 47 U.S.C. Section 227(b)(3)). 
7 ORC 2901.13 
8 Proposed 16 CFR 310.5(a), (b), and (c), 87 Fed. Reg. at 33693. 
9 15 U.S.C. 6105(a) (FTC use of FTC Act enforcement power to enforce TSR); 15 U.S.C. 41 et seq. (FTC Act). 
The federal Consumer Financial Protection Bureau (CFPB), state attorneys general, and private citizens also 
have authority to enforce the TSR in certain circumstances. 
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reasonably likely to lead credit unions to a violation regardless of a call’s business legitimacy. The 
FTC should consider competing federal regulations when designing an enforcement mechanism that 
can lead to violations impacting credit union members’ ability to access safe, reliable, and affordable 
financial services through their member-owned financial institution. For these reasons, OCUL 
requests that the FTC pause this current NPRM until after the FCC clarifies and answers its Order on 
Reconsideration, Sixth Further Notice of Proposed Rulemaking, and Waiver Order. 
 
OCUL appreciates the opportunity to engage with the FTC and comment on this proposed rule. We 
respectfully request the FTC investigate more meaningful ways to exercise its current regulatory 
enforcement capabilities to better protect consumers from predatory calls and to consider the impact 
competing federal regulations before proceeding with additional regulation and enforcement. 
 
Respectfully,  
 
 
 
 
Paul L. Mercer    Sean M. Brown, Esq. 
President    Director, Regulatory Affairs 
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