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August 5, 2022 
 
Himamauli Das, Acting Director 
Financial Crimes Enforcement Network 
Enforcement and Compliance Division 
P.O. Box 39 
Vienna, VA 22183 
  
Re:  Request for Comment – No Action Letter Process 

Docket No. FINCEN-2022-0007; RIN 1506-AB55 
 
Dear Acting Director Das,   
 
The Ohio Credit Union League (OCUL) represents the collective interests of Ohio’s 231 credit unions 
and their more than three million members. Of those 231 credit unions, 126 are federally chartered; 
60 state-chartered, federally-insured; and 45 state-chartered, privately-insured, with an average asset 
size of $185 million. OCUL appreciates the opportunity to comment on the Financial Crimes 
Enforcement Network (FinCEN) advance notice of proposed rulemaking (ANPRM) relating to the 
implementation of a no-action letter process at FinCEN. 
 
Since 1970, FinCEN has been tasked with administering and enforcing the Bank Secrecy Act (BSA), 
which requires certain reports and records that are highly useful in criminal, tax, or regulatory 
investigations, or intelligence and counterintelligence activities to protect against terrorism. Among its 
many enforcement mechanisms, FinCEN currently provides the following forms of regulatory 
guidance or relief: (1) administrative rulings and (2) exceptive or exemptive relief.1 OCUL is concerned 
this ANPRM introduces a third enforcement mechanism that is duplicative, serves to regulate conduct 
that has yet to be determined a violation, and is unnecessary in achieving FinCEN’s stated goals.  
 
To better illustrate this concern, OCUL offers the following commentary on select prompts provided in 
FinCEN’s request for comment. 
 
(1) FinCEN evaluated several issues in the Report on no-action letters, including, among other 

things, the viability of a cross-regulator no-action letter process, a timeline for considering 
and issuing no-action letters, and the extent to which no-action letters would mitigate or 
accentuate illicit finance risks. Are there additional considerations not identified in the 
Report that FinCEN should weigh in evaluating these issues? 

 
OCUL requests FinCEN to also consider the potential harm brought by publicly asserting that a 
financial institution is considering conduct that will be deemed a violation and subsequently taking no 
action.2 The public nature of this process is concerning and could erode the trust between consumers 
and their financial services provider. Additionally, this ANPRM fails to consider the delicate 
relationship between member-owned financial cooperatives and their members. According to the 

 
1 ANPRM 31 CFR 1010 Section C.  
2 ANPRM 31 CFR 1010, II. Background, section C. In contrast with these existing forms of relief, a “no-action 
letter” as used by other agencies is typically an exercise of enforcement discretion wherein the staff of an 
agency or the staff of a division of the agency issues a letter indicating its intention not to take or recommend 
enforcement action against the submitting party for the specific conduct presented in the submitting party's 
request. Generally, such letters address only prospective activity not yet undertaken by the submitting party. 
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Federal Reserve, 18 percent of U.S. households are already either unbanked or underbanked3 and of 
those underbanked individuals, privacy concerns and mistrust are often cited as reasons behind those 
Americans who are financially unbanked or underbanked.4 
 
FinCEN has sufficient authority under its administrative ruling and exemption relief actions to mitigate 
or accentuate illicit finance crimes. The public nature of the proposed No-Action Letter process could 
vilify a financial institution that has yet to break a financial regulation. This type of public non-
enforcement could result in increasing financial services mistrust rather than protecting consumers 
from any illicit financial risks. 
 
(3) Would a no-action letter process involving only FinCEN be useful? Why or why not? 
 
A FinCEN No-Action Letter process that has no enforcement value, binding effect, or precedential 
weight would serve no regulatory purpose. Including FinCEN, more than a dozen other state and 
federal regulatory agencies monitor credit union operations for consumer protection and financial 
crimes.5  Adding an enforcement arm that does not have probative or precedential value serves to 
neither protect consumers, nor thwart violations. 
 
Instead, FinCEN should focus on expanding the administrative rulings arm of its enforcement 
capabilities. With administrative rulings, findings are final, appealable, and hold precedential value to 
specifically identifiable situations. FinCEN could accomplish the same goals sought by the No-Action 
Letter process by simply committing to publishing all administrative rulings. A No-Action Letter 
process, in other regulatory agencies, serves as a discretionary enforcement option to evaluate 
prospective conduct. FinCEN’s important role in consumer financial safety exists to identify violations 
and protect consumers, not to opine on prospective conduct at a financial institutions’ detriment, all 
the while opting not to move forward with formal enforcement. By expanding the administrative rulings 
option, and publishing decisions, FinCEN could effectively educate industries, protect consumers, and 
initiate formal enforcement in one process. 
 
(6) To what extent would an institution be able to rely upon a No-Action Letter from FinCEN if 

the institution is subject to oversight and examination for the same or similar matters by 
another agency? 

 
This regulatory penumbra highlights a likely real-world example of the inefficacy of the No-Action 
Letter process. Specifically, other regulatory agencies with competent jurisdictions have no legal 
obligation to rely on actions of other agencies. For example, a credit union would not be able to use a 
FinCEN No-Action Letter to mitigate the enforcement of the Department of Justice, CFPB, or NCUA. 
No financial institution can rely on a FinCEN No-Action Letter for anything more than a FinCEN action. 
 
(12) In its regulation covering administrative rulings, FinCEN requires specific information to 

be included in the request for a ruling. Should FinCEN require similar elements in No-

 
3 Supra, note 1.  
4 Federal Deposit Insurance Corp., “How America Banks: Household Use of Banking and Financial Services.” 
2019 Survey. https://www.fdic.gov/analysis/household-survey/2019report.pdf  
5 National Credit Union Administration, Consumer Financial Protection Bureau, U.S. Department of the 
Treasury, Federal Trade Commission, Federal Housing Administration, Federal Communications Commission, 
Department of Justice, Financial Accounting Standards Board, Internal Revenue Service, Federal Reserve, 
Department of Labor, and Small Business Administration. 
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Action letter submissions? If so, which? What is the burden on the requester in gathering 
this information? 

 
Due to the public nature of the proposed No-Action Letter process, there should be adequate 
safeguards to prevent frivolous filings. Each requestor of an administrative hearing bears the burden 
of providing extensive information that detail the situation at hand, specifically:6 
 

(1) A complete description of the situation for which the ruling is requested,  
(2) A complete statement of all material facts related to the subject transaction,  
(3) A concise and unambiguous question to be answered,  
(4) A statement certifying, to the best of the requestor's knowledge and belief, that the question to 

be answered is not applicable to any ongoing state or Federal investigation, litigation, grand 
jury proceeding, or proceeding before any other governmental body involving either the 
requestor, any other party to the subject transaction, or any other party with whom the 
requestor has an agency relationship,  

(5) A statement identifying any information in the request that the requestor considers to be 
exempt from disclosure under the Freedom of Information Act, 5 U.S.C. 552, and the reason 
therefor,  

(6) If the subject situation is hypothetical, a statement justifying why the particular situation 
described warrants the issuance of a ruling,  

(7) The signature of the person making the request, or  
(8) If an agent makes the request, the signature of the agent and a statement certifying the 

authority under which the request is made.  
 
A more robust submission due diligence mechanism could better filter No-Action Letter filings without 
adequate cause. FinCEN must be cognizant of the public nature of the proposed No-Action Letter 
process and the effect a non-meritorious filing could bring upon a financial institution; thus, any No-
Action Letter process should include specific information be required prior to request submission. 
 
(22) Should there be any limitations on FinCEN's ability to change the positions reflected in 

prior No-Action Letters? If so, under what circumstances? 
 
Issuing conflicting No-Action Letters presents a confusing patchwork of uncodified regulations. From 
No-Action Letter to No-Action Letter, FinCEN should not be able to revoke or change their stance 
from the original no action letter. A financial institution should not be penalized for following guidance 
in a previously issued No-Action Letter. However, regulations must be flexible enough to change with 
the regulated entity; thus, FinCEN should consider a formal, administrative ruling process that could 
invalidate, revoke, or abandon any previous No-Action Letter that would, after extenuating 
circumstances, be considered moot or in conflict with a new, official position of FinCEN. The issuance 
of conflicting No-Action Letters presents a confusing patchwork of uncodified regulations. 
 
(24) Should FinCEN publicize standards governing the revocation of No-Action Letters, or 

should revocation be determined on a case-by-case basis? 
 

An established No-Action Letter process must also provide a basic due process requirement to enable 
a clear and conspicuous standardized appeals method. It is standard procedure for regulatory 
agencies to publicize the standards and methods for revocation or appeals of orders. While the rulings 

 
6 31 CFR 1010.711 
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of each revocation request should be determined on a case-by-case basis, any administrative process 
must provide a respondent with sufficient information to adequately respond to any final decision or 
order. 
 
(32) Should the No-Action Letter process be confidential during FinCEN's adjudication of a 

request? 
 
Until an official determination has been made by FinCEN whether to issue a No-Action Letter, the 
process should remain largely confidential. This is standard practice in both administrative hearings, 
as well as judicial proceedings because confidentiality is the best way to serve the interests of the 
requestor, to provide a fair process for the respondent, and to prevent proceedings from being 
harmed, impeded, or tampered. The objective nature of administrative hearings and judicial 
proceedings is paramount to fair adjudication; thus, keeping the process confidential is pivotal in 
ensuring this objective. 
 
(34) Should No-Action Letters be used as published precedents? If so, under what 

circumstances and conditions should they be precedential? Should no-action letters be 
applicable beyond the requesting institutions, and under what circumstances and 
conditions? 

 
Should FinCEN decide to implement a No-Action Letters process as an additional enforcement option, 
the regulatory nature of these decisions needs published. Not publishing the decisions would protect 
the respondents if no regulatory action was taken; however, it fails to serve the greater financial 
services industry. Unpublished opinions may lead to duplicative or unnecessary No-Action Letters 
without access to transparent regulatory precedent. Conversely, a published No-Action Letter may 
provide little distinction between an administrative ruling.  
 
OCUL appreciates the opportunity to engage FinCEN on various No-Action Letter processes. We 
respectfully request FinCEN explore ways to preserve consumer trust in financial institutions while 
intercepting illicit activity. Balancing meaningful, and necessary, levels of enforcement, with 
reasonable due process is essential to fostering regulatory integrity and efficiency.  
 
Respectfully,  
 
 
 
 
Paul L. Mercer    Sean M. Brown, Esq. 
President    Director, Regulatory Affairs 
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